AUTHENTICATED 
US. GOVERNMENT 
INFORMATION ^ 


ACCESS TO JUSTICE 


EXCERPTED 

FROM THE 

2011 ANNUAL REPORT 

OF THE 

CONGRESSIONAL-EXECUTIVE 
COMMISSION ON CHINA 

ONE HUNDRED TWELETH CONGRESS 

FIRST SESSION 

OCTOBER 10, 2011 


Printed for the use of the Congressional-Executive Commission on China 



Available via the World Wide Web: http://www.cecc.gov 


U.S. GOVERNMENT PRINTING OFFICE 
70-936 PDF WASHINGTON : 2011 


For sale by the Superintendent of Documents, U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001 


CONGRESSIONAL-EXECUTIVE COMMISSION ON CHINA 

LEGISLATIVE BRANCH COMMISSIONERS 


House Senate 

CHRISTOPHER H. SMITH, New Jersey, SHERROD BROWN, Ohio, Cochairman 

Chairman MAX BAUCUS, Montana 

CARL LEVIN, Michigan 
DIANNE FEINSTEIN, California 
JEFF MERKLEY, Oregon 
SUSAN COLLINS, Maine 
JAMES RISCH, Idaho 

EXECUTIVE BRANCH COMMISSIONERS 

SETH D. HARRIS, Department of Labor 
MARIA OTERO, Department of State 
FRANCISCO J. SANCHEZ, Department of Commerce 
KURT M. CAMPBELL, Department of State 
NISHA DESAI BISWAL, U.S. Agency for International Development 

Paul B. Protic, Staff Director 
Lawrence T. Liu, Deputy Staff Director 

(II) 



Access to Justice 
Findings 

• Chinese citizens’ ability to redress perceived wrongs contin- 
ued to face significant challenges during the Commission’s 
2011 reporting year. Authorities continued to promote a “har- 
monious” socialist society with Chinese characteristics. Key 
policies and regulations during the past year reflect the Party’s 
ongoing concern with “maintaining social stability.” 

• The courts encouraged the use of mediation over trials as 
means to resolve disputes in civil cases. Critics point out that 
mediation could lead to curtailed access to courts for Chinese 
citizens. In addition, it remains unclear whether the new PRC 
People’s Mediation Law can adequately resolve disputes with- 
out coercion, and whether it can provide for effective enforce- 
ment of mediated agreements. 

• Citizen petitioners seeking to address their grievances con- 
tinued to face official reprisals, harassment, violence, and de- 
tention, especially by local governments due to incentive struc- 
tures linked to citizen petitioning. 

• Officials at various levels of government continued to dis- 
courage, intimidate, and detain human rights lawyers and de- 
fenders who take on issues, cases, and clients that officials 
deem to be “sensitive.” Officials employed a spectrum of meas- 
ures including stationing police to monitor the homes of rights 
defenders, forcing rights defenders to travel to unknown areas 
or to attend meetings to “drink tea” with security personnel, 
and imprisonment. 

• The Supreme People’s Court announced in May 2011 that it 
would issue uniform guidelines for some types of cases. The 
guiding cases are meant to provide uniformity in decision- 
making for the public security apparatus, procuratoracy, and 
the courts. One of the key questions that remains unanswered 
is the degree to which the guiding cases are binding on lower 
courts. 

• The Chinese government continued to promote administra- 
tive law reforms that seek to provide greater oversight of state 
agencies and government employees and to protect citizen in- 
terests if they are faithfully implemented and executed. The 
amended PRC Administrative Supervision Law became effec- 
tive in June 2011. Its key provisions provide some protection 
for whistleblowers. The amended PRC State Compensation 
Law became effective in December 2010. Its key provisions ex- 
pand the scope of the law by allowing negligence as a cause of 
action against the government under some circumstances. In 
addition, the amended law eliminates certain procedural loop- 
holes making it easier to establish a valid claim. 

( 1 ) 
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• Chinese citizens remained reluctant to bring cases against 
government officials utilizing administrative law provisions. 
Cases brought against the government based on administrative 
law provisions reportedly accounted on average for very low 
percentages of local courts’ total workloads. 

• The government increased funding for the legal aid system 
during the 2011 reporting year. Nevertheless, China faces a 
systemic shortage of defense lawyers. In underdeveloped re- 
gions, some criminal defendants may have no access to legal 
representation. 


Recommendations 

Members of the U.S. Congress and Administration officials are 
encouraged to: 

o Support the U.S. State Department’s International Visitor’s 
Leadership Program and other bilateral exchange programs 
that bring Chinese human rights lawyers, advocates, and 
scholars to the United States for study and dialogue. Support 
similar programs in the non-governmental organization and 
academic sectors that partner with China’s human rights law- 
yers and nonprofit legal organizations. 

o Continue to monitor the policy of mediation as the Chinese 
government’s preferred way to resolve disputes. Achieve a clear 
understanding of the implications on Chinese citizens’ access to 
justice and the Chinese government’s compliance with inter- 
national standards. 

o Continue to monitor the anticipated issuance of the guiding 
cases by the Supreme People’s Court for the public security ap- 
paratus, procuratoracy, and the courts. Pay particular atten- 
tion to their effect, if any, on lower level courts, 
o Express concern to Chinese authorities over treatment of pe- 
titioners and encourage Chinese leaders to examine the incen- 
tive structures at the local level that lead to abuse of peti- 
tioners who seek to express their grievances, 
o Object to the continued harassment of human rights lawyers 
and advocates. Call for the release of lawyers and activists who 
have been subject to unlawful home confinement, “disappear- 
ance,” or harassment by officials for their activities to defend 
and promote the rights of Chinese citizens, 
o Support exchange, education, and training in legal aid ex- 
pertise with Chinese defense lawyers and law schools. 
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Introduction 

Chinese citizens’ ability to seek redress against government ac- 
tions that violate their legal rights has changed significantly over 
the past 30 years. More than 200 laws have been enacted, ^ but citi- 
zens continue to face significant obstacles to accessing justice. Arti- 
cle 8 of the Universal Declaration of Human Rights states that 
“[ejveryone has the right to an effective remedy by the competent 
national tribunals for acts violating the fundamental rights granted 
him by the constitution or by law.”^ Article 2 of the International 
Covenant on Civil and Political Rights (ICCPR) requires states to 
ensure that persons whose rights or freedoms are violated “have an 
effective remedy, notwithstanding that the violation has been com- 
mitted by persons acting in an official capacity.” ^ 

During the Commission’s 2011 reporting period, key policies and 
regulations relating to access to justice reflected the Communist 
Party’s ongoing concern with maintaining stability. Authorities em- 
phasized the use of mediation over trials in civil cases and pro- 
moted mediation as the solution to social unrest. At the same time, 
authorities sought to enact measures that could curb corruption 
and lead to greater professionalism within the courts. Authorities’ 
concern with maintaining stability extended to citizen petitioning, 
an area beset with well-documented human rights violations such 
as arbitrary detention. During this reporting year, Chinese media 
exposed a “stability maintenance” organization tasked by some 
local governments with retrieving petitioners from Beijing, a prac- 
tice that often led to abuse of petitioners. In addition, petitioner 
cases involving land disputes continued as a trend as officials 
sought to develop more rural land. 

Against the backdrop of the Nobel Peace Prize being awarded to 
China’s prominent imprisoned intellectual and writer Liu Xiaobo in 
October 2010, and amidst the online “Jasmine” call for reform do- 
mestically, the government enforced measures that further re- 
stricted human rights lawyers’ advocacy efforts. Officials at various 
levels of the government continued to take steps to discourage, in- 
timidate, and detain human rights lawyers and defenders who take 
on issues, cases, and clients that officials deem to be “sensitive.” In 
spite of apparent efforts to train more legal aid representatives, 
measurable positive effects in citizens’ access to justice remain elu- 
sive. 


Mediation as a Vehicle To Maintaining Social Stability 

During the 2011 reporting year, government and party officials 
continued to use courts as a tool in their efforts to maintain social 
stability. In particular, the Supreme People’s Court encouraged the 
use of mediation over trials as means to resolve disputes in civil 
cases."^ The PRC People’s Mediation Law became effective in Janu- 
ary 2011,® and stresses the need to resolve civil disputes through 
mediation and to maintain social harmony and stability.® It encour- 
ages disagreeing parties to reach a voluntary resolution through 
people’s mediation committees.'^ Furthermore, the mediation serv- 
ices are free of charge and legally binding on the parties.® To fur- 
ther strengthen enforcement efforts, in July 2010, authorities 
issued a joint opinion involving multiple agencies in an effort to im- 
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prove enforcement of legally binding decrees.^ The joint opinion es- 
tablishes general policy provisions for each agency and allows the 
courts to coordinate among agencies4° Since passage of the PRC 
People’s Mediation Law, authorities have actively promoted it as 
the “first line of defence [sic]” against mass conflicts. In January 
2011, the Supreme People’s Court further emphasized the impor- 
tance of mediation to all basic-level people’s courts by stressing the 
need to uphold the principle of “mediation first, then integrate me- 
diation and adjudication.” 

Authorities also praised the national model judge for 2010, who 
resolved more than 3,100 cases in 14 years “all without a single 
mistake, appeal, or citizen petitioning [against her decisions].” 
Judge Chen explained that one of her key work principles is to 
prioritize mediation over litigation, especially in cases involving 
neighborhood disputes and marital discord, 

In spite of the push for mediation, the broader implications of the 
law remain unclear. While mediation is an effective tool in some 
types of cases, concerns about mediation center on three main 
issues: Curtailed access to courts for Chinese citizens, adequate 
resolution of disputes without coercion, and effective enforcement, 

A particular concern is the potential use of the PRC People’s Medi- 
ation Law to pressure and silence human rights activists. For ex- 
ample, in June 2011, public security officials reportedly approached 
members of the Tiananmen Mothers, a non-governmental organiza- 
tion that seeks public discussion and accountability for people 
killed during the 1989 Tiananmen protests. The officials reportedly 
offered to pay compensation to settle individual cases, The terms 
of the settlement, however, did not include public discussions about 
the 1989 Tiananmen protests, investigations, or accountability — ob- 
jectives that the Tiananmen Mothers aim to achieve.!'^ To further 
promote mediating disputes over trial work, the government and 
the Party reportedly have mandatory mediation quotas, offer finan- 
cial rewards and career advancements to judges who have high 
rates of mediation, and punish judges who issue decisions that re- 
sult in citizen petitioning, i® This approach can lead some judges to 
engage in unfair settlement tactics that could “detract from the 
substantive fairness of the process and undermines the legitimacy 
of the court system.” Survey data also suggests that the enforce- 
ment of mediated agreements remains weak. 20 

Efforts To Professionalize the Courts 

During this reporting year, the Supreme People’s Court sought 
to professionalize courts by issuing codes of conduct, recusal regula- 
tions, and guiding cases. In December 2010, the Supreme People’s 
Court issued two documents concerning judges’ conduct: The Model 
Judicial Behavior Code 21 and the Basic Code of Professional Con- 
duct for Judges .22 The two documents seek to guide judges in their 
judicial work and conduct outside of work,23 set forth five prin- 
ciples of loyalties for judges,24 and stress allegiance and loyalty to 
the Party. 25 In early 2011, the Supreme People’s Court issued two 
regulations intended to limit improper influence on the courts. The 
Trial Implementation of the Provisions Regarding Professional 
Avoidance of Trial Judges and Court Leadership When a Spouse or 
Child Practices as a Lawyer 2 ® (“Trial Implementation Provisions”) 
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requires the court officials and some trial judges to recuse them- 
selves in some professional settings when a spouse or child prac- 
tices as a lawyer in the jurisdiction they oversee. The Provisions 
Regarding the Prevention of Interference With Casework hy Inter- 
nal Court Personnel 27 prohibit current and retired court personnel 
from conducting private meetings with parties, as well as their rel- 
atives and legal representatives, whose cases are being adjudicated 
by the court. The provisions also prohibit current and retired court 
personnel from forwarding documents, inquiring, or interceding on 
behalf of the parties. 2 ® The efficacy of these regulations remains 
unclear. For example, the Trial Implementation Provisions do not 
include limitations on the procuratorate, public security personnel, 
or anyone else who shares a close relationship with the parties or 
the court. 

Authorities also sought to limit the lower courts’ ability to re- 
quest instructions from higher level courts when adjudicating 
cases. This practice occurs when lower level courts seek to avoid re- 
sponsibility or are unwilling to decide a case based on the facts and 
law as presented. The Opinion Concerning the Standardization of 
Trial Work Between Higher Level and Lower Level Courts, 2 ^ 
issued in December 2010, is the latest in a series of efforts by the 
central government to address this practice. Key provisions in the 
opinion limit the types of cases where instructions can be sought 
and prohibits “in principle” the court of second instance from re- 
manding a case based on unclear facts and insufficient evidence, 
when the court of first instance has fully investigated the facts. 

The Supreme People’s Court issued the long-awaited Regulations 
Regarding Guiding Cases in November 2010, which could lead to 
greater uniformity in the handling of cases. The regulations an- 
nounced that the Supreme People’s Court will publish uniform 
guidelines for some cases that have generated broad societal inter- 
est; where the regulation is general; where cases are representative 
of other cases similarly situated; or where cases are particularly 
complex, difficult or novel, or otherwise have guiding value. ^2 The 
Supreme People’s Court (SPC) reportedly was selecting its first se- 
ries of guiding cases in May 2011.®® In addition, according to the 
director of the SPC research department, the guiding cases will 
eventually include three series covering puWic security, the 
procuratorate, and the courts. ®"^ One of the key questions that re- 
mains unanswered is the degree to which the guiding cases are 
binding on lower courts.®® 

In September 2010, the Supreme People’s Court issued sen- 
tencing guidelines on a trial basis that could improve transparency, 
uniformity, and fairness in sentencing criminal defendants.®® The 
key provisions of the guidelines provide baseline sentences for 15 
of the most commonly encountered crimes such as traffic offenses, 
battery, rape, robbery, larceny, fraud, and drug offenses, among 
others, and establish sentencing factors in aggravation and in miti- 
gation.®7 If implemented at the local level, the guidelines could po- 
tentially promote greater transparency and consistency in sen- 
tencing by limiting individual discretion of judges. 
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Corruption Within the Judiciary 

Corruption within the judiciary has been a longstanding prob- 
lem. The extent and scope of corruption are unclear due to a lack 
of independent data. According to official sources, from January to 
November 2010, the government “investigated 119,000 graft cases, 
resulting in 113,000 people being punished, of whom 4,332 were 
prosecuted . . . .” In addition, a report published by the Supreme 
People’s Court in February 2011 singled out 187 people within the 
judicial system for improper conduct, ranging from private use of 
public property to charging inflated fees in 2010. Anecdotal but 
numerous incidents of corruption reported in the media involved 
judges extorting money from litigants,"^! engaging in collusion,42 
and accepting bribes."^^ 

During this reporting year, key policies continued to reflect the 
authorities’ ongoing efforts to root out corruption within the judici- 
ary,"^"^ and within the confines of the existing political structure 
where the courts are subject to the control of the Party. The cur- 
rent approach to combat judicial corruption appears to particularly 
emphasize the role of state supervision."^® In October 2010, the Su- 
preme People’s Court announced it would gradually undertake 
tours of inspection of local-level courts where one of the main pur- 
poses is to investigate the lower level courts’ ability to handle mat- 
ters diligently and free from corruption. In addition, the authori- 
ties continued to promote the policy of “Five Prohibitions” first pro- 
mulgated in 2009."^® The “Five Prohibitions” policy proscribes 
judges from engaging in improper conduct such as accepting gifts, 
interceding on behalf of another party, divulging work secrets, and 
engaging in favoritism. The courts have also instituted an online 
forum where citizens can report on corrupt judges and monitor the 
progress of whistleblowing tips.®® The efficacy of the online forum 
remains unclear. 


Administrative Law 

Administrative law provides channels for citizens to seek limited 
remedy when they believe the government has violated their rights. 
Because Chinese courts do not have the power either to apply con- 
stitutional provisions or to strike down laws or regulations that are 
inconsistent with China’s Constitution,®^ administrative laws serve 
as a tool to allow citizens to express grievances, challenge alleged 
official wrongdoing, and impose constraints on official misconduct. 
Overall, Chinese citizens today have more options for redress 
against government violations than they did 20 years ago, when 
the field of administrative law first began to develop. In spite of 
these developments, the administrative law system still faces fun- 
damental institutional challenges. For example, Chinese citizens 
cannot challenge administrative regulations that violate constitu- 
tional or legal rights. Article 12 of the PRC Administrative Proce- 
dure Law forbids courts from accepting citizen challenges of admin- 
istrative rules and regulations that have “general binding force.” ®2 
In addition, the PRC Administrative Reconsideration Law does not 
allow adjudication of State Council rules or regulations.®® During 
this reporting period, the Chinese government continued to pro- 
mote administrative law reforms that seek to provide greater over- 
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sight of state agencies and government employees and to protect 
citizens’ interests. In June 2010, the amended PRC Administrative 
Supervision Law became effective.®"^ The key amendments provide 
some protection for whistleblowers.®® For example, Article 6 stipu- 
lates that administrative agencies shall keep whistleblowers’ infor- 
mation confidential, and Articles 46 and 47 provide that individ- 
uals [should] be punished or prosecuted for revealing information 
about whistleblowers or bringing retaliatory charges against re- 
porting parties.®® In December 2010, the amended PRC State Com- 
pensation Law became effective.®'^ The amended compensation law 
expands the scope of the existing law by allowing negligence to go 
forward as a cause of action against the government under some 
circumstances.®® In addition, the amended law eliminates certain 
procedural loopholes making it easier to establish a valid claim ®9 
and allows compensation for “psychological injury.” ®o 

The Commission notes that overall, Chinese citizens remain re- 
luctant to bring cases against government officials using adminis- 
trative law provisions. According to the Supreme People’s Court’s 
work report, the courts handled 135,679 administrative cases, or 
approximately 1 percent of the 11.7 million cases handled by local 
courts at various levels.®^ The key reasons include a lack of con- 
fidence in the judicial system, historical context, and the belief that 
the xinfang system is a more appropriate channel for citizens’ 
grievances. ®2 


Citizen Petitioning (Xinfang) 

The petitioning, or xinfang (letters and visits), system exists to 
provide a channel, outside court challenges, for citizens to appeal 
government, court, and Communist Party decisions and present 
their grievances. Due to institutional weaknesses in the judiciary 
and limits on citizens’ ability to air grievances, citizens often use 
petitioning as a means to seek redress for perceived wrongs. Com- 
mon citizen petitioning cases involve reports of official corruption 
causing perceived injustice, alleged abuse of power, and unfair land 
compensation. 

China’s Constitution and the 2005 PRC National Regulations on 
Letters and Visits provide that Chinese citizens have the right to 
petition without retribution. Xinfang bureaus are found throughout 
the Chinese bureaucracy, including offices of the Party, police, gov- 
ernment, procuratorates, courts, and people’s congresses. Indi- 
vidual petitioning may take the form of one dissatisfied citizen 
going to multiple xinfang bureaus repeatedly over the course of 
several months or years. Collective or mass petitioning may involve 
attempts to organize demonstrations, speeches, or marches of peo- 
ple seeking to present their grievances. The capital city, Beijing, 
where the central government and high-level officials are located, 
is an especially prominent destination for petitioners from all over 
China. According to a 2007 research study conducted by the Chi- 
nese Academy of Social Sciences, there were “more than 10,000 pe- 
titioners that have set up temporary residence” in Beijing.®® How- 
ever, only approximately 0.2 percent of the petitioners reportedly 
achieve resolution through petitioning.®"^ 

Based on official information from Xinhua in March 2011, the 
xinfang system “ferreted out a total of 2,076,000 cases of varying 
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kinds of conflicts since April 2010, of which 1,643,000 cases,” or 
79.1 percent, have been resolved.®® According to the latest Supreme 
People’s Court’s annual report, the number of citizen-petitioning 
cases in 2010 declined by 22 percent at local levels.®® The declining 
figures could mean, however, that the local officials, whose career 
advancement is often correlated with lower instances of citizen pe- 
titioning,®'^ are becoming more skilled at preventing petitioners 
from reaching higher level xinfang bureaus. 

In spite of Premier Wen Jiabao’s show of support for petitioners’ 
problems during a visit to Beijing’s top petitioning bureau,®® Chi- 
nese citizens continued to face official reprisals, harassment, and 
violence. During this reporting year, the central government, and 
its extensive network of “social stability preservation” organiza- 
tions under the leadership of the Communist Party Central Com- 
mittee, continued to assess local government in part based on the 
number of “abnormal petitions.”®^ To cope with the assessment, 
local governments continued to employ private security companies 
that sometimes resorted to extralegal measures to prevent peti- 
tioners from reaching the central government.'^® In October 2010, 
Southern Metropolitan Daily exposed a private security company, 
Anyuanding, under contract by local governments to “retrieve” peti- 
tioners who attempted to petition in Beijing, where the central gov- 
ernment is located. '^1 Anyuanding employed a variety of methods to 
prevent petitioners from making their grievances heard at the cen- 
tral level. The methods reportedly included coaxing, threats, abduc- 
tion, detention in “black jails” for extended periods of time, and 
beatings . '^2 Official mistreatment of petitioners was especially 
harsh during national holidays, meetings held by the Party, and 
“politically sensitive periods.” 

Maintaining social stability and containing the petitioning sys- 
tem remained a priority for central and local authorities. In May 
2011, the Supreme People’s Court issued a series of documents for 
lower level courts on how to handle petitioning. The documents 
outlined “four musts and five systems.” The four “musts” include: 
Strengthening the ideology of the masses, finding the problem at 
the source, building long-term capacity, and focusing on the 
masses. The five systems focus on risk assessment, notification, re- 
ception of petitioners, multi-faceted solutions, and establishing a 
system of finality in petitioning. elements of the documents 
echoed the push for mediation and social stability observed 
throughout the court system during this reporting period. [See Me- 
diation as a Vehicle To Maintaining Social Stability in this section.] 

During this reporting year, local governments continued to mis- 
apply legal regulations to punish petitioners for the sake of main- 
taining social stability. Public security officers on occasion detained 
petitioners under Article 23 of the PRC Public Security Administra- 
tion Punishment Law.'^® The provision proscribes conduct that “dis- 
turbs social order.” Specifically, Subsection 1 prohibits “disturbing 
order of organizations, groups, enterprises, institutions, causing in- 
terference in their routine operations in work production, oper- 
ation, medical care, education and research, but not yet causing se- 
rious harm.” '^® Subsection 2 prohibits “disturbing order in bus sta- 
tions, ports, wharfs, airports, shopping facilities, parks, exhibition 
centers, and other public places.” The punishment for “disturbing 
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social order” under Article 23 ranges from warning to 15 days of 
detention. For example, public security officers from the Beijing 
Public Security Bureau’s Haidian district took petitioner Cai 
Fuxian into custody for 10 days under Article 23 on October 17, 
2010, for distributing leaflets near the meeting place of the fifth 
plenum of the Communist Party’s Central Committee. Cai was 
seeking redress for the alleged wrongful death of her father, a vet- 
eran cadre of the Party, and claimed that a current Central Com- 
mittee member was involved.’^® 

Authorities and rural petitioners who petitioned about demolition 
of or eviction from their land and residences continued to confront 
each other, often violently.’^® Under the rubric of land and hukou 
reform, there appeared to be increasing tension between some local 
governments’ plans to develop rural land for urbanization and some 
rural residents’ desire to stay put. According to data made avail- 
able by the Chinese Academy of Social Sciences in December 2010, 
petitioning related to land makes up 73 percent of all petitioning 
cases. Presently, there are approximately 50 million farmers who 
have lost their farmland due to urban development, a number pro- 
jected to double in 10 years’ time.®i Against this backdrop, the Na- 
tional People’s Congress Standing Committee passed the PRC Ad- 
ministrative Coercion Law on June 30, 2011, to become effective on 
January 1, 2012. ®2 The law aims to establish a framework for regu- 
lating coercive measures government authorities can use against 
citizens.®® Key chapters in the law define government actions that 
fall within the scope the law,®"^ set out a standardized process by 
which forcible measures may be imposed against citizens,®® and 
allow citizens to sue for damages under certain circumstances.®® 

Citizen petitioning and its abuses reflect two contradictory goals 
of the system: Stability preservation — embodied by the need for 
conflicts to remain at the local level — and the central government’s 
use of citizen petitioning as a check on local governments.®'^ Fur- 
thermore, the existing system partially reflects the limited options 
available to Chinese citizens seeking redress through the rule of 
law. 


Human Rights Lawyers and Defenders 

The Commission observed increasing efforts by Chinese authori- 
ties to discourage, intimidate, and physically harm human rights 
lawyers and defenders who took on “sensitive” causes.®® Authorities 
continued to employ a spectrum of harsh measures such as sta- 
tioning police personnel to monitor the whereabouts of rights de- 
fenders,®® forcing rights defenders to “travel” to remote or unknown 
locations,®® inviting them to “drink tea” with security personnel, ®i 
and imprisoning them.®^ In addition, the Chinese government ap- 
pears to increasingly target human rights defenders under the 
color of law. For example, throughout this reporting year, the gov- 
ernment denied annual license renewals for human rights law- 
yers,®® charged some human rights defenders and activists with 
crimes such as “disturbing social order,” ®‘^ and prohibited others 
from leaving the country, citing national security concerns under 
the PRC Law on the Control of the Exit and Entry of Citizens.®® 
[See Section II — Criminal Justice and Section II — Freedom of Resi- 
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dence and Movement for additional information on human rights 
lawyers and defenders.] 


Legal Aid 

Chinese law grants criminal defendants the right to hire an at- 
torney but guarantees pro bono legal defense only if the defendant 
is a minor, faces a possible death sentence, or is blind, deaf, or 
mute.^® In other cases in which defendants cannot afford legal rep- 
resentation, courts may appoint defense counsel or defendants may 
apply for legal aid, in theory, as early as the investigative stage of 
their cases. 

During the 2011 reporting year, the Commission observed nu- 
merous reports of legal aid initiatives aimed at serving disadvan- 
taged regions and improving access to justice for citizens. In early 
February 2011, the Ministry of Justice announced that legal aid 
funds nationwide increased to more than 1 billion yuan (US$153 
million) in 2010, as the central government and provincial govern- 
ments allocated more funds to establish legal aid programs in rural 
localities.^® In addition, the China Legal Aid Foundation — a gov- 
ernment agency established to raise, manage, and allocate funding 
for the legal aid system — increased legal assistance funding with 
allocations from the public welfare lottery.^^ The increase in legal 
aid funding comes as officials report that legal aid organizations 
across China handled record numbers of cases on behalf of dis- 
advantaged applicants. 

According to a February 9, 2011, China Daily article, a senior of- 
ficial with the Ministry of Justice announced that the government 
would send lawyers to assist disadvantaged groups in 213 destitute 
counties in central and western China. On February 14, 2011, 
the China Daily reported that the Beijing Legal Aid Center an- 
nounced free legal aid consultations and services for families of 
trafficked children seeking to sue child traffickers, in response to 
a high-profile government crackdown on child abductions. On 
February 25, 2011, China Tibet News reported that the Ministry 
of Finance allocated a special legal aid fund of 700,000 yuan 
(US$107,200) to assist migrant workers, minors, the elderly, 
women, and persons with disabilities in the Tibet Autonomous Re- 
gion. In a March 1, 2011, China Daily article, the Beijing Munic- 
ipal Bureau of Justice announced its Legal Services in the Commu- 
nity project would place lawyers in all 2,600 communities and 
3,900 villages within the Beijing municipality.^®"^ 

Despite the expansion of the legal aid system, China’s legal aid 
structure faces systemic challenges in meeting the demands of its 
disadvantaged citizens and rural localities. According to a February 
2010 article in Zhengyi Net (a Web site under the authority of the 
Supreme People’s Procuratorate), a large number of citizens are in 
need of legal assistance — including 40 million poor rural residents 
and 82 million persons with disabilities, i®® The article notes that 
“the staffs of legal aid agencies in China are far from meeting these 
needs.” i®® In February 2011, China Daily reported that China con- 
tinues to face an imbalance in legal professionals, as only 5,000 of 
China’s 200,000 lawyers work in the relatively poorer central and 
western regions, i®’^ In some of China’s underdeveloped regions, 
courts may have no defense attorneys. i®® Furthermore, even in 
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areas with a higher proportion of lawyers, citizens are often unahle 
to manage the high costs associated with legal representation. Ac- 
cording to one estimate, 80 to 90 percent of criminal defendants in 
China are unable to hire a lawyer. Despite increases to legal aid 
funding by the China Legal Aid Foundation, the legal aid system 
needs substantially more financial support to expand legal aid re- 
sources nationwide and to improve training for lawyers handling 
the challenges of legal aid cases. 
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i“By the End of 2010, Our Country Will Have Drawn Up 236 Active Laws and Over 690 Ad- 
ministrative Regulations” [Dao 2010 niandi, woguo yi zhiding xianxing youxiao falu 236 jian, 
xingzheng fagui 690 duojian], Xinhua, reprinted in China Daily, 10 March 10. 

2 Universal Declaration of Human Rights (UDHR), adopted and proclaimed by UN General As- 
sembly resolution 217A (III) of 10 December 48, art. 8. 
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